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Introduction  
The term “Environment” includes air, water and land and interrelationship which exist among and 
between these basic elements and human beings and other living organisms .Besides the physical and 
biological aspect, the “environment” embraces the social, economical, cultural, religion and several 
other aspects as well. The environment, thus, is an amalgamation of various factors surroundings an 
organism that interact not only with the organism but also among themselves. Right from mother’s 
womb, one needs unpolluted air to breath, uncontaminated water to drink, nutritious food to eat and 
hygienic condition to live in. It means the aggregation of all the external condition and influences 
affecting life and development of organs of human beings, animals and plants. 
                                In India, attention has been laid right from the ancient times to the present age in 
the field of environment protection and improvement. Historically speaking, the laws relating to 
environment were simple but quite effective and the people are aware of the necessity of the 
environment protection. 
                      Nature is the common heritage of mankind. To preserve this heritage mankind must 
make constant efforts. Pollution marks man’s failure to do so. When voluntary actions fail, an 
involuntary one must take over. It is this process which gives birth to Environment Law. The 
development of science and technology and ever increasing industries brought tremendous changes in 
the human environment. These did upset the eco-laws, thereby shrinking the balance between human 
life and environment. Also other innumerable problems accompanied which effected the environment. 
However, the pollution is recognized as the most serious problem. 
                        During ancient times, there was emphasis on the care for the natural resources. Our 
ancient people learnt to live with five elements of nature, “the earth”, “the water”, “ the air “, “the 
light”, and “the cosmos” and they worshipped them in reality and symbolically. Hindu religious 
literature, to wit, the Vedas, Puranas and Upanishadas, proffer considerable information about 
relationship between the man and nature and indebtedness of mankind towards nature. Vedic literature 
is replete with verses for upkeep and protection of environment and also preventive of pollution. 
Myths, folklores, art, culture and religion adored energy (solar),trees and wildlife with reverence. The 
Vedas, Upanishadas, puranas and other scriptures emphasise the importance of maintaining an 
ecological balance.  
The Mahabharata warns us, that while it takes only a few to defile ad cause pollution, the whole of 
society may suffer from various diseases. Chanakya’s mention of Vikriti (pollution) warned the people 
of the side effects of the foul air and polluted water. In Holy Quran a reference-“Do not make mischief 
in the Earth” is found. Christians are baptized in water as a sign of purification. The basic tenets of 
Buddhism are simplicity and ahimsa or non violence which are of great importance in conversation 
and protection of natural environment. The basic thrust of Jainism is on minimum restriction of living 
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and non living resources for the benefit of men. The Guru Granth Sahib too emphasizes that human 
beings are composed of five basic elements of nature i.e. earth, air, water, sky and fire. 
Historical Background of Indian Environmental Policy and Legislation  
Policy and Laws in Ancient India: 
In the ancient India, protection and cleaning up of environment was the essence of the Vedic culture. 
The conversation of the environment formed an ardent of faith, reflected in the daily lives of the 
people and also enshrined in myth folklore, art, culture and religion. In Hindu theology forests, trees 
and wildlife protection held a place of special reference. 
 Readings From The Ancient Indian Law1 
Law Concerning Forests 
 State to maintain forests: The ruler shall not only protect produce – forests, elephant-forest 
but also set up new ones. Forests shall be grown and foresters working in the produced. 
 Forest reserves for the wild animals: On the borders of the country or any other suitable 
locality, forest shall be established where all animals are welcomed as guests and given full 
protection. 
 Protection of wild life: The superintendent of the slaughter house shall punish, with the 
highest amercement, a person for entrapping, killing or injuring deer, bison, birds or fish 
which are declare to be under state protection. For entrapping, killing or injuring fish and 
birds whose killing is forbidden, he shall be impose a fine. 
 Fee for hunting: Of those killing is permitted and who are not protected in enclosures. The 
superintendent of the slaughter house shall receive one sixth shares of fishes and birds, one 
tenth share of deer and beasts, in addition to duty.  
  
5th Pillar Edict2  This speaks the beloved of the Gods, the king Piyadassi: When I have been 
consecrated for twenty –six years I forbade the killing of the following species of animals, namely 
parrots, manias, redheaded, domesticated animals and all the quadrupled which are of non utility are 
not eaten. Capons must not be made. Chaff which contains living animals should not to be set on fire. 
Forests must not be burned in order to kill living things or without and good reason. An animal must 
not be fed with another animal. Under the Hindu culture moral injunctions acted as guidelines towards 
environmental preservation and conservation. For instances , to maintain the quality of water and to 
avoid the water pollution. Manu advised not to contaminate water by urine, stool or coughing, un-
pious objects, blood and poison. 
Under the Arthshastra, various punishments were prescribed for cutting trees, damaging forests and for 
killing animals. The state assumed the functions of maintenance of forests, regulation of forests 
produce and protection of wildlife. Thus, ancient India had a philosophy of environmental 
management principally enshrined in old injunctions as they were contained in many scriptures and 
Smriti. The environment ethics of nature conservation were not only applicable to common man but 
the ruler and the kings were bound by them.  
 
                                                             
1 Gupta: Kautilyan Jurisprudence,155(1987). 
2 An Ecological History of India,118(1993). 
 
INTERNATIONAL RESEARCH JOURNAL OF MULTIDISCIPLINARY 
STUDIES 
 
Vol. 5, Issue 8, August, 2019   ISSN (Online): 2454-8499   Impact Factor: 1.8167(GIF), 
0.679(IIFS) 
10th August, 2019                                                       Page No: 3 
Web: www.irjms.in                                    Email: irjms2015@gmail.com, irjms.in@gmail.com   
Policy and Laws in Medieval India  
 
Medieval India was marked by the emergence of the Islamic rule of the Moguls. Known for their 
lavish architectural heritage, the Mogul took pride in building great gardens, orchards, 
and parks throughout the length and breadth of the country which were used as resort or summer 
retreat houses. Islam sought harmony between man and the nature. During this period people lived in 
such a way as not to destabilize the eco-system. The Moguls never codified any law regarding the 
environment; they did make laws regarding hunting. The lack of laws affected forest conservation 
though the Moguls were known to be deep lovers of the environment3. 
To Mogul rulers, forest means no more than woodlands where they count hunt. To their governors, the 
forests were properties which yielded some revenue. Barring ‘royal trees’ which enjoined patronage 
from being cut except upon a fee, there was no restriction on cutting of other trees. Thus, forest during 
this period shrank steadily in size.” 
However, the forests were managed with the help of a complex range of rules and regulations woven 
around the socio-cultural features as well as the economic activities of local communities. Further, the 
religious policy of Akbar based on the principle of complete tolerance also reflect concern for the 
protection of birds and beasts sin so much so as endeavors were taken during his reign to stop the 
unnecessary killings. During medieval era, another set of legal principles were inducted, governed by 
the holy KORAN which declares that “we made from water every living thing.” 
Policy and Laws in British period 
 Reading on Forest Policy and Legislation 
By Around 1860, Britain has emerged as the world leader in deforestation, devastation its own woods 
and forest of Ireland, South Africa and north eastern United states to draw timber for ship building, 
iron-smelting and farming.4 In the early nineteenth century, the Raj carried out a fierce on slaught on 
the sub continent’s forests. The revenue orientation of the colonial land policy also worked towards 
the denunciation of forests. This process greatly intensified in the early years of building of the 
railways network after about 1853. The sub-Himalayan forest of Garhwal and Kumaon, for example 
were all felled in even to desolation, and thousand of trees were felled which were never removed, nor 
was their remove was possible.  
With the establishment of British Colonial rule, many changes were brought in the religiously oriented 
indigenous system. The British regime saw the beginning of organized forest management. It was the 
forestry, wildlife and water pollution which attracted their attention in particular. In the field of forest 
protection, the enactment of the Forest Act, 1865 was the first step at asserting the State monopoly 
right over the forests. The customary rights of rural communities to manage forests were curtailed by 
the Act. The Forest Act of 1927 specifically denied people any rights over the forest produce simply 
because they were domiciled there. In the field of wildlife protection, the British practiced selective 
wildlife conservation. During this period, the concern for protection and management of water 
resources in India came through the first major development in the form of Bengal Regulation VI of 
1819, which did not mention protection of water environment from pollution but invested the 
                                                             
3 An Appraisal of Environmental Laws: Birth Of the Right to Environment In India by Sangeetha Mugunthan –
http://www.legalserviceindia.com/articles/evn.htm 
4 This Fissured Land, pg. 180 
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Government with sovereignty over water resources. It marked radical shift from earlier practices, 
which treated the water resources as “common property” of all, with control lying in the hands of the 
people. The Shore Nuisance (Bombay and Koala) Act of 1853 and the Oriental Gas Company Act of 
1857 imposed restrictions on the fouling of water. The Merchant Shipping Act of 1858 dealt with 
prevention of pollution of sea by oil. In 1860, for the first time, an attempt was made to control 
especially water and atmospheric pollution through criminal sanctions under the Indian Penal Code 
(IPC), 1860. As against prohibitive provisions under the IPC, 1860, Section 15 of the Easement Act of 
1882 allowed a prescription right to pollute the water but it was not an absolute right (one was not to 
“unreasonably pollute” or cause “material injury to other”).5 The Bengal Smoke Nuisance Act of 1905 
and Bombay Smoke Nuisance Act of 1912 were the earlier laws enacted during the British Raj, aimed 
at controlling air pollution. Thus, the environmental policy during the British rule was not directed at 
the conservation of nature but rather was directed at the appropriation and exploitation of common 
resources with a primary objective of earning revenue. Neither were there effective laws for the 
protection of environment. Further, these laws had a narrow scope and limited territorial reach. 
 
Policy and Laws in Independent India  
The India Constitution, as adopted in 1950, did not deal with the subject of environment or prevention 
and control of pollution as such (until 1976 Amendment). The original text of the Constitution under 
Article 372(1) has incorporated the earlier existing laws into the present legal system and provides that 
notwithstanding the repeal by this Constitution of enactments referred to, but subject to other 
provisions of the other provisions of the Constitution, all laws in force immediately before the 
commencement of the Constitution shall remain in force until altered, repealed or amended by a 
competent legislature or other competent authority.6 As a result, even after five decades of 
independence, the plethora of such laws is still in operation without any significant charge in them. 
The post-independence era, until 1970, did not see much legislative activity in the field of 
environmental protection. Two early post-independence laws touched on water pollution. 
 The Factories Act of 1948 required all factories to make effective arrangements for waste disposal 
and empowered State Governments to frame rules implementing this directive. Under the river boards 
established are empowered to prevent water pollution of inter-state rivers. 7To prevent cruelty to 
animals, the Prevention of Cruelty of Animals Act was framed in 1960.  
Thus, there were scattered provisions for checking pollution of air, water, etc., but there was no unified 
effort in developing any policy concerning the pollution emanating from these areas. This position 
went up to the seventies. Meanwhile concern arose over, inter-alia, population increase, greater 
pollution levels; human impact on animal populations and natural landscapes and other aspects of 
resource depletion. It was the Stockholm Declaration of 1972 which turned the attention of the Indian 
Government to the boarder perspective of environmental protection. The government made its stand 
                                                             
5 J.D.Jindal, the Easement act, 1882, Allahabad law Agency, Allahabad. 
6 Article 395,of constitution of India. 
7 the River Boards Act of 1956 
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well known through five year plans as well as the legislations enacted subsequently to curb and control 
environmental pollution.8 
Environmental Act and Basic principles  
 Precautionary and polluter pays principle  
The precautionary principle states that if there is risk of severe damage to human and or the 
environment, absence of incontrovertible, conclusive or definite scientific proof is not a reason 
for inaction. It is better-safe-than sorry approach in contrast with the traditional reactive wait 
and sees approach to environmental protection. when there is uncertainty regarding the impacts 
of an activity, the precautionary principles advocates action to anticipate and avert 
environmental harm and taking measures to avoid it or to choose least environmentally harmful 
activity. Environmental protection should not only aim at protecting health, property and 
economic interest but also protest the environment for its own sake. (A.P. pollution control 
board case).9  
The convention on climate change was just one in a long list of international agreement that 
contained the precautionary principle, making it one of the most popular legal concepts in 
international law today.10Whereas traditional regulatory practices are reactive, precautionary 
measures are preventive and pre-emptive. 
 
 JUDICIARY & THE PRECAUTIONARY PRINCIPLE  
Precautionary Principle does not find any place in judicial decisions in India before Vellore 
Citizens Welfare Forum v. Union of India,11 where Supreme Court referred the Brundtland 
Report and other international documents in addition to Articles 21, 48A and 51A(g) of the 
Constitution of India. And also taken into account the legislative mandate “to protect and 
improve the environment” as found in enactments like the Water (Prevention and Control of 
Pollution) Act, 1974, the Air (Prevention and Control of Pollution) Act, 1981, and the 
Environment (Protection) Act, 1986. In, Mc Mehta (Taj Trapezium Matter) v. Union of 
India, 12 the Supreme Court was dealing with the problem of protecting the ‘Taj Mahal’ from 
the pollution of nearby industries. The Court applied the ‘Precautionary Principle’ as explained 
by it in Vellore case and observed – The environmental measures must anticipate, prevent and 
attack the causes of environmental degradation. The ‘onus of proof’ is on an industry to show 
that its operation with the aid of coke/coal is environmentally benign. It is rather, proved 
beyond doubt that the emissions generated by the use of coke/coal by the industries in Taj 
Trapezium are the main polluters of the ambient air. The court ordered the industries to change 
over to the natural gas as an industrial-fuel or stop functioning with the aid of coke/coal in the 
Taj trapezium and relocate themselves as per the directions of the Court. In M.C. Mehta v. 
                                                             
8 https://fenix.tecnico.ulisboa.pt/downloadFile/563568428721347/Environmental%2520Policy%2520India.pdf visited on 
7-01-2019. 
9 AIR 1999 SC 812. 
10 Article 3 of united Nations framework on Climate Change. 
11AIR 1996 SC 2715.  
12 AIR 2002 SC 3696. 
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Union of India and Ors, (Calcutta Tanneries Case)13 applying the Precautionary Principle 
Court ordered the polluting tanneries operating in the city of Calcutta (about 550 in numbers) 
to relocate themselves from their present location and shift to the new leather complex set-up 
by the West Bengal Government. Again in M.C. Mehta v. Union of India & Ors, 14 
(Badkhal & Surajkund Lakes Case), the Supreme Court held that the ‘Precautionary 
Principle’ made it mandatory for the State Government to anticipate, prevent and attack the 
causes of environmental degradation. The Court has no hesitation in holding that in order to 
protect the S. Jagannath v. Union of India,15two lakes from environmental degradation it was 
necessary to limit the construction activity in the close vicinity of the lakes. In Narmada 
Bachao Andolan v. Union of India, 16precautionary principle came to be considered by the 
majority of judges. The Court also took the view that the doctrine is to be employed only in 
cases of pollution when its impact is uncertain and non-negligible. In the Supreme Court held 
that sea beaches and sea coasts are gifts of nature and any activity polluting the same cannot be 
permitted. The intensified shrimp (prawn) farming culture industry by modern method in 
coastal areas was causing degradation of mangrove ecosystem, depletion of plantation 
discharge of highly polluting effluents and pollution of potable as well as ground water. In KM 
Chinnappa, TN Godavarman Thirumalpad v. Union of India,17 the Court recognized the 
importance of India’s treaty obligations, placing the precautionary principle in this case in the 
context of the Convention on Biological Diversity. Despite India’s dualist legal tendencies and 
a lack of implementing legislation at the time, the government was held responsible for 
adhering to its treaty responsibilities that did not conflict with domestic statutes. In this case, 
mining in the Kudremukh National Park was deemed to be inconsistent with the precautionary 
nature of India’s treaty requirements. 
 Polluter Pays Principle: It means that ‘polluter should bear the cost of pollution as the 
polluter is responsible for pollution’. The principle demands that financial costs of preventing 
or remedying damage caused by pollution should lie with the undertakings which cause 
pollution. Under it, it is not so the role of government to the costs involved in either prevention 
of such damages, or in carrying out remedial action, because the effect of this would b to shift 
the financial burden of the pollution incident to the taxpayer. It may be noted that the polluter 
pays principle evolved out of the rule of ‘absolute liability. ‘The principle of absolute liability 
is invoked regardless of whether or not the reasonable care and it makes him liable to 
compensate those who suffered on account of his inherently dangerous activity.18  
 Judiciary and polluter pay principle  
  The Indian Judiciary has incorporated the Polluter Pays Principle as being a part of the             
Environmental Law regime is evident from the judgments passed. 
                                                             
13 AIR 2002 SC 3696 
14 1996 AIR 1977 
15 (1997) 2 SCC 87 
16 2005(4 ) SCC 32 
17 2002 (10) SCC 606 
18M.C.Mehta v. Union of India (1987)1scc395. 
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 Indian Council for Environ-Legal Action vs. Union of India19  
 
The Court held that once the activity carried on is hazardous or inherently dangerous, the 
person carrying on such activity is liable to make good the loss caused to any other person by 
his activity irrespective of the fact whether he took reasonable care while carrying on his 
activity. The rule is premised upon the very nature of the activity carried on. 
 Vellore Citizens' Welfare Forum vs. Union of India 20 
 
The Court interpreted the meaning of the Polluter Pays Principle as the absolute liability for 
harm to the environment extends not only to compensate the victims of the pollution but also 
the cost of restoring the environmental degradation. Remediation of the damaged environment 
is part of the process of 'Sustainable Development' and as such the polluter is liable to pay the 
cost to the individual sufferers as well as the cost of reversing the damaged ecology." 
 The Oleum Gas Leak case (M.C. Mehta vs. Union of India)21 
  
The Court laid down that an enterprise engaged in a hazardous or inherently dangerous 
industry which poses a potential threat to the health and safety of persons working in the 
factory and to those residing in the surrounding areas, owes an absolute and non-delegable duty 
to the community to ensure that no harm results to any one on account of hazardous or 
inherently dangerous nature of the activity which it has undertaken. The enterprise is 
absolutely liable to compensate for such harm and irrespective of all reasonable care taken on 
his account. The larger and more prosperous the enterprise, greater must be the amount of the 
compensation payable for the harm caused on account of an accident in the carrying on of the 
hazardous or inherently dangerous activity by the enterprise.  
 M.C.Mehta vs. KamalNath&Ors.22                      
The Court held that pollution is a civil wrong and is a tort committed against the community as 
a whole. Thus, any person guilty of causing pollution has to pay damages (compensation) for 
restoration of the environment and ecology. Under the Polluter Pays Principle, it is not the role 
of Government to meet the costs involved in either prevention of such damage, or in carrying 
out remedial action, because the effect of this would be to shift the financial burden of the 
pollution incident to the taxpayer. 
 Public Trust Doctrine  
The ancient Roman Empire developed a legal theory known as the ‘Doctrine of Public 
Trust’.23The doctrine primarily rest on the principle that certain resources like air, sea, water 
                                                             
19AIR 1996(3) SCC 212. 
 
20 AIR 1996(5) SCC 647. 
21 AIR 1987 SC 1086. 
22AIR (1997)1SCC388 
 
23 Shyam Divan and Armin Roscncranz, Environmental Law and Policy in India : Cases, Materials and Statutes, (2001), p. 
168. 
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and forests have such agreat importance to the people as a whole that I would be wholly 
unjustified to make them subject of private governorship. The said resources being a gift of 
nature, they should be made freely available to everyone irrespectiveof the status in like. 
The doctrine enjoins upon the government to protect the resources for the enjoyment of the 




 Judiciary and Public Trust Doctrine 
 The Supreme Court in India also recognizes that this doctrine is the part of Indian Law. The 
Supreme Court has deduced this doctrine from various sources such as the Common Law and 
Article 21 of the Constitution, which guarantees the fundamental right to life and Article 39 in 
Part IV of the Constitution which provides for equitable distribution of material resources.  
The doctrine was first invoked in 1995 by the Supreme Court in the famous M.C. Mehta v. 
Kamal Nath (‘Span Motels case’)24.In this public interest litigation, the petitioner challenged a 
tourist resort namely Span Motels which proposed to change the course of the river Beas by 
dredging, blasting and reconstructing the riverbed. The construction of the resort was planned on 
protected forest land procured on a ninety-nine year lease from the government. The redirection of 
the course of the river had been approved by the Ministry of Environment and Forests as well as 
the local Gram Panchayat. The Supreme Court ruled that the lease of forest land for resort 
construction as well as the diversion of the river violated the PTD and therefore were not tenable. 
Importantly, the court declared that the PTD, being part of the Common Law system, was ‘law of 
the land’. 
 M.I. Builders (P) Ltd. v. Radhey Shyam Sahu,(‘M.I. Builders’)25 the Supreme Court 
ruled that the builder who had destroyed a public park during construction of a shopping 
complex should restore it as the park was protected under the PTD derived from the right 
to life under Article 21 of the Constitution. 
  Fomento Resorts & Hotels Ltd. .Minguel Martins (‘Fomento Resorts Case’)26 the 
Supreme Court reiterated that natural resources are common properties held by the state as 
a trustee on behalf of the people, especially the future generations. Therefore, the state 
cannot transfer public trust properties to a private party, if such a transfer interferes with 
the access rights of the public. The public trust doctrine allows the judiciary to protect the 
rights of public at large to have access to light, air and water and also to protect rivers, 
seas, tanks, trees, forests and associated natural eco-systems. 
  In Reliance Natural Resources Ltd. v. Reliance Industries Ltd. (‘Reliance Industries 
Limited’),27 the Supreme Court interpreted Article 297 of the Indian Constitution, to find 
that the people of India as a nation are the true owners of the natural gas. The Court also 
relied on Article 39included in Part IV of the Constitution which calls for an equitable 
                                                             
24 (1997) 1 SCC 388 
25  (1999) 6 SCC 464 
26(2009) 3 SCC 571.  
27 , (2010) 7 SCC 1 
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distribution of India’s material resources to best serve the common good which includes 
fairness to future generations. 
 Intergenerational Equity  
The principle talks about the right of every generation to get benefit from the natural resources. 
Principle 3 of the Rio Declaration 28 states that: "The right to development must be fulfilled so 
as to equitably meet developmental and environmental needs of present and future 
generations." The main object behind the principle is to ensure that the present generation 
should not abuse the non-renewable resources so as to deprive the future generation of its 
benefit. The UN Framework Convention on Climate Change (UNFCCC) 29 acknowledges the 
central role of intergenerational equity in climate change policy. It states: The Parties should 
protect the climate system for the benefit of present and future generations of humankind, on 
the basis of equity and in accordance with their common but differentiated responsibilities and 
respective capabilities. Given that Sustainable Development has been described as 
“development that meets the needs of the present without compromising the ability of future 
generations to meet their own needs”; it follows that the principle of Intergenerational Equity is 
therefore implicit in the very definition of Sustainable Development. 
 
 Judiciary and Intergenerational Equity 
 In Dehradun Quarrying Case30, the supreme court of India observed: “ We are not oblivious 
of the fact that natural resources have got to be tapped for the purposes of the social 
development but one cannot forget at the same time that tapping of  resources have to be done 
with requisite attention and care so ecology and environment may not have to suffer in the 
serious way. It has always to be remembered that these are the permanent assets of mankind 
and not indented to be exhausted in one generation”.  
 In Shrimp Culture Case31the apex court opined that sustainable development should be the 
guiding principle for shrimp agriculture and by following natural method, though the harvest is 
small but sustainable over long periods and it has no adverse effect on the environment and 
ecology, it held that there must be an Environment Impact Assessment (EIA) before 
permission is granted to install commercial shrimp farms. The assessment must be taken into 
consideration the intergenerational equity. 
                                                             
28 The Rio Declaration on Environment and Development, often shortened to Rio Declaration, was a short document 
produced at the 1992 United Nations "Conference on Environment and Development" (UNCED), informally known as the 
Earth Summit. The Rio Declaration consisted of 27 principles intended to guide future sustainable development around 
the world. 
29 The United Nations Framework Convention on Climate Change (UNFCCC or FCCC) is an international environmental 
treaty produced at the United Nations Conference on Environment and Development (UNCED), informally known as the 
Earth Summit, held in Rio de Janeiro from June 3 to 14, 1992. The objective of the treaty is to stabilize greenhouse gas 
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference with the climate 
system. 
30 AIR 1987 Sc 359 
31 Shrimp culture case jagannath vs. U.O.I (1997)2 scc87 
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  In the following cases, the Supreme Court of India read into Articles 14 and 21 of the 
Constitution, the right to Intergenerational Equity.  
 State of Himachal Pradesh v Ganesh Wood Products 32The issue arose out of a permission 
granted by the Himachal Pradesh government for the setting up of Katha factories which was 
derived from Khair trees and which was used in pan masala products. Manufacturers from 
several states shifted base to the state of Himachal Pradesh after manufacture of Katha was 
prohibited elsewhere. It had been contended at the High Court by one of the parties that there 
was a shortage in quantity of Khair trees and hence permission for setting up new factories 
should not be granted. 
 
 Sustainable Development  
With the ever growing economies and the need and greed for more, the doctrine of Sustainable 
Development becomes the most relevant principle in today's times. The doctrine of Sustainable 
Development has most commonly been defined as development that meets the needs of the present, 
without compromising the ability of future generations to meet their own needs.33 For the first time, 
the doctrine of "Sustainable Development" was discussed in the Stockholm Declaration of 1972. 
Thereafter, in 1987, the World Commission on Environment and Development submitted its report, 
which is also known as Bruntland Commission Report wherein an effort was made to link economic 
development and environment protection. In 1992, Rio Declaration on Environment and Development 
codified the principle of Sustainable Development. Simply put, the principle of Sustainable 
Development attempts to maintain a balance between development and the environment. It promotes 
inter-generational equity, i.e. better quality of life for present and future generations. The benefit from 
development ought to be equated with the impact on the environment for such development. While 
development is important or in fact necessary, the impact on the environment ought to be studied 
before undertaking such development. The basic concept of sustainable development aims to maintain 
a balance between economic advancement while protecting the environment in order to meet the needs 
of the present as well the future generations. The two pillars of the doctrine of Sustainable 
Development are Polluter Pays principle and Precautionary principle. 
 
Judiciary and Sustainable Development   
Vellore Citizen Welfare Forum vs. Union of India34. The Petitioners therein had filed a petition in 
public interest under Article 32 of the Constitution of India against the pollution caused by discharge 
of untreated effluent by the tanneries and other industries in the river Palar in the State of Tamil Nadu. 
In the instant case, the Supreme Court held that the precautionary principle and polluter pays principle 
are a part of the environmental law of India. The court also held that: "Remediation of the damaged 
environment is part of the process of 'Sustainable Development' and as such polluter is liable to pay 
the cost to the individual sufferers as well as the cost of reversing the damaged ecology." 
                                                             
32 (1995) 3 SCC 36 
33 Brundtland Report,1987-Caring for the Earth: A strategy for substainable Living. 
34 AIR 1996 SC 2715 
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Thereafter in a number of judgments, the Apex Court explained and implemented the doctrine of 
Sustainable Development. The Hon'ble Supreme Court of India in Narmada Bachao Andolan vs. 
Union of India35 observed that "Sustainable Development means what type or extent of development 
can take place, which can be sustained by nature or ecology with or without mitigation". In T.N. 
Godavaraman Thirumulpad vs. Union of India4, the Hon'ble Supreme Court said "as a matter of 
preface, we may state that adherence to the principle of Sustainable Development is now a 
constitutional requirement. How much damage to the environment and ecology has got to be decided 
on the facts of each case"? In Indian Council of Enviro-Legal Action vs. Union of India 5, the Apex 
Court held: "while economic development should not be allowed to take place at the cost of ecology 
or by causing widespread environment destruction and violation; at the same time, the necessity to 
preserve ecology and environment should not hamper economic and other developments". Hence, 
importance has been given both to development and environment and the quest is to maintain a fine 
balance between environment and economic development. 
 
 Constitution of India and Environment  
To protect and improve the environment is a constitutional mandate. It is the commitment for a 
country wedded to the ideas of a welfare state. The Indian constitution contains specific provision for 
environmental protection under the chapters of Directive principles of the State Policy and 
Fundamental duties. The absence of any specific provision in the constitution recognizing the 
fundamental rights to (clean and wholesome) environment has been set off by the judicial activities in 
the recent times. 
The Supreme Court of India emphasized on the need to set up specialized environment courts for the 
effective and expeditious disposal of cases involving environmental issues, since the right to healthy 
environment has been construed as a part of right to life under Article 21 of the Constitution, “no 
person shall be deprived of his life or personal liberty except according to procedure established by 
law”. Article 21 has received liberal interpretation from time to time after the decision of the Supreme 
Court.36 Article 21 guarantees fundamental right to life. Right to environment, free of danger of 
disease and infection is inherent in it. Right to healthy environment is important attribute of right to 
live with human dignity. The right to live in a healthy environment as part of Article 21 of the 
Constitution was first recognized in the case of Rural Litigation and Entitlement Kendra vs. State37, 
(Popularly known as Dehradun Quarrying Case). It is the first case of this kind in India, involving 
issues relating to environment and ecological balance in which Supreme Court directed to stop the 
excavation (illegal mining) under the Environment (Protection) Act, 1986. In M.C. Mehta vs. Union of 
India, AIR 1987 SC 1086 the Supreme Court treated the right to live in pollution free environment as a 
part of fundamental right to life under Article 21 of the Constitution. 
  
           Excessive noise creates pollution in the society. The constitution of India under Article 19 (1) 
(a) read with Article 21 of the constitution guarantees right to decent environment and right to live 
                                                             
35  (2000) 10 SCC 664 
36 Maneka Gandhi vs. Union of India, (AIR 1978 SC 597). 
37 , AIR 1988 SC 2187 
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peacefully. In PA Jacob vs. the Superintendent of Police Kottayam, 38 the Kerala High Court held 
that freedom of speech under article 19 (1) (a) does not include freedom to use loud speakers or sound 
amplifiers.  Thus, noise pollution caused by the loud speakers can be controlled under article 19 (1) (a) 
of the constitution.  
    At local and village level also, Panchayats have been empowered under the constitution to take 
measures such as soil conservation, water management, forestry and protection of the environment and 
promotion of ecological aspect.  Environment protection is part of our cultural values and traditions. In 
Atharvaveda, it has been said that “Man’s paradise is on earth; this living world is the beloved place of 
all; It has the blessings of nature’s bounties; live in a lovely spirit”. Earth is our paradise and it is our 
duty to protect our paradise. The constitution of India embodies the framework of protection and 
preservation of nature without which life cannot be enjoyed. The knowledge of constitutional 
provisions regarding environment protection is need of the day to bring greater public participation, 
environmental awareness, and environmental education and sensitize the people to preserve ecology 
and environment. 
 
International Environmental law  
International environmental law is a branch of public international law - a body of law created by 
States for States to govern problems that arise between States. It is concerned with the attempt to 
control pollution and the depletion of natural resources within a framework of sustainable 
development. Multilateral environmental agreements are a subset of the international conventions 
acknowledged by Article 38 (1) of the Statute of the International Court of Justice as a source of 
international law with specific focus on environmental matters (see table below). Note that judicial 
decision and juristic writings are not source of binding law in and of themselves, but are subsidiary 
means of determining the law. International environmental law covers topics such as biodiversity, 
climate change, ozone depletion, toxic and hazardous substances, desertification, marine resources, 
and the quality of air, land and water 
 
International Conventions  
 
United Nations Conference on the Human Environment, 1972 at Stockholm:- Jt is universally 
known that international law regarding environmental protection really gained its significance in 1972 
with the holding of the UN Conference on the Human Environment at Stockholm, as a consequence of 
the. Public awareness about the growing environmental pollution. The Stockholm conference trusted 
upon three major aspects, namely, recognition of environmental problems, the growing scientific 
understanding of inter-relatedness of natural systems and the concern of public over the humiliating 
impact of human activities on the global environment. Stockholm conference worked on a system of 
environmental coordination for United Nations. The establishment of United Nations Environment 
Programme (UNEP) is a major step in this direction. 
Rio Convention 1992:- The International Conference on Environment was held in Rio de Janeiro in 
1992. It discussed the global and environmental problems vary widely: There are twenty seven 
                                                             
38 , AIR 1993 Kerala 1. 
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principles adopted in Rio Declaration. The conference deeply concerned with the greenhouse effect, 
deforestation, desertification, global warming, ozone depletion, population, technology transfer, 
finance and degradation. It gave importance to environmental legislation, environmental impact 
assessment, and economic, scientific and technological policy developments. The Convention aspired 
that the developed countries should take measures returning their emission of carbon dioxide and other 
greenhouse gases to 1990 levels by the year 2000. It stressed the importance to plan to eradicate the 
poverty and achieve sustainable development. 
Johannesburg Convention 2002:- States assembled at World Summit on Sustainable Development in 
Johannesburg from 2-4 September 2002 and reaffirmed their commitment to the Rio principles, the 
full implementation of Agenda 21 and the programme for the further implementation of Agenda 21. 
They decided to promote the integration of the three components of sustainable development, 
economic development, social development and environmental protection-as interdependent and 
mutually reinforcing pillars.  
 Conventions on ' Biodiversity and Species: - Convention of Biological Diversity, 1992: The 
Convention on Biodiversity was negotiated under the auspices of United Nations Environment 
Program (UNEP) In Nairobi in 1992. The convention had three goals: i) the conservation of biological 
diversity, ii) sustainable use of components, and iii) fair sharing of products made from gene stocks. 
To advance these goals, member-states must develop plans for protecting habitat and species; provide 
funds and technology to help developing countries provide protection; ensure commercial access to 
biological resources for development and share revenues fairly among source countries and 
developers; and establish safety relation and accept liability for risks associated with biotechnological 
development. 
 
Human Rights and Environment  
During the last two decades, environmental law has become increasingly linked with human rights. 
Some scholars advocate a separate human right to a clean, decent, or healthy environment."39 Others 
argue that existing international human rights law encompasses environment, as in the right to life. 40 
At the national level, a growing number of constitutions recognize such a right, although the exact 
formulation varies among countries."41  Recently, the United Nations Human Rights Council adopted 
two resolutions relating to climate change and human rights 42 and, in 2010, a resolution on a right to 
water and sanitation.62 States have yet to declare that the right to environment exists as a human right. 
During the last two decades, the literature regarding a human right to environment has expanded 
                                                             
39 Dinah Shelton, "Human Rights, Environmental Rights and the Right to Environment," Stanford Journal of International 
Law, Vol. 28, (1991), pp. 103-138. 
40 Philip Alston, "Conjuring up New Human Rights: A Proposal for Quality Control," American Journal of International Law, 
Vol. 78 (1984), pp. 607-621. 
41 Article 19, which gives individuals "a right to live in an environment free of contamination" and in Article 20 provides 
for an action to enforce the right. 
42 The U.N. Human Rights Council adopted its first resolution on "human rights and climate change" (res. 7/23) on March 
28, 2008. 
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significantly.13 Moreover, certain national tribunals have recognized a right to environment as 
implicit in other provisions of human rights incorporated in own national constitutions.43 
 
Conclusion 
Environmental law cannot be treated as international or national; it is both. While environmental 
concerns have become more and more international in scope during the 20th century, the 
implementation of international environmental agreements basically remains a matter for national 
means. This thesis deals with the linkage and compatibility of international and national environmental 
law. It analyses how and to what extent international environmental law, primarily through various 
types of treaty obligations, limits the discretion of states in their national implementation. The theory 
outlined forms the basis for an examination of a large number of international instruments with regard 
to their adequacy for guiding states towards common environmental objectives. Whilst being confined 
to pollution control, the ideas and concepts presented are also applicable to other issues of 
environmental law. Throughout the thesis, the author argues for a relaxation of the distinction between 
international and national environmental law, e.g. in the decision-making of domestic institutions. 
Finally, he suggests certain legal elements to be emphasized in the establishment of international 
regimes on sustainable development. 
                                                             
43 Subbash Kumar v. State of Bihar, (1991) 1 S.C.R. 5, 13. See also, Indian Council for Environ-Legal Action v. Union of 
India, (1996) 2 S.C.R. 503, 536-37 and C. M. Abraham, Environmental Jurisprudence in India (1999), p. 136. 
